Conciliation: application in syariah court by Ali Mohamed, Ashgar Ali & Ali Tajuddin, Hanifah Haydar
 
FOR ACADEMIC 
REPOSITORY 
PURPOSES 
ONLY
439
CHAPTER
 23
CONCILIATION: APPLICATION IN  
SYARIAH COURT*
Introduction
In Islam, settlement of disputes by means of Sulh or conciliation has 
been commended in the Qur’an. This chapter focuses on the Islamic 
approach to settlement of disputes by means of conciliation, a system 
that was widely used and recommended by the Prophet Muhammad 
(s.a.w.) with the coming of Islam more than 1400 years ago. The 
discussion encompasses the relevant provisions from the Qur’an and 
Sunnah (tradition) of the Prophet (s.a.w.) and its practical application 
in Syariah courts, focusing the Federal Territories. At this juncture, it 
is worthwhile noting that the administration of Islamic law in Malaysia 
falls within the state jurisdiction and each state has its own structured 
Syariah courts. 
The Syariah courts are an integral part of the court system in 
Malaysia and are distinct from the civil courts as to their function and 
jurisdiction. In Sukma Darmawan Sasmitaat Madja v. Ketua Pengarah 
Penjara Malaysia & Anor,1 Mohd Eusoff CJ (as he then was) stated:
‘[T]oday, the Syariah courts in each State and in the Federal Territories 
have their own officers to investigate and prosecute cases in their own 
courts. Their court system is similar to and running parallel with 
the civil court system. It has its own Syariah Subordinate Court; the 
Syariah High Court and Syariah Appeal Court. The decisions of the 
* This chapter is contributed by Ashgar Ali Ali Mohamed and Hanifah Haydar Ali 
Tajuddin.
1 [1999] 2 CLJ 707 at 717-718, FC.
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Syariah Subordinate Court are appealable to the Syariah High Court, 
and the Syariah Court of Appeal hears appeals from their High Courts. 
The Chief Syariah Judge is the head of the Syariah courts and the Chief 
Syariah Prosecutor has the power to institute, conduct or discontinue 
any proceeding for an offence before a Syariah court’.
It may be further added that the Syariah courts derive its jurisdiction 
under the state law enacted pursuant to art. 74(2) of the Federal 
Constitution and following item 1 of the State List (List II) of the Ninth 
Schedule of the Constitution; and in the case of the Federal Territories, 
by virtue of item 6(e) of the Federal List (List I). Item 1 of the State List 
provides:
... the constitution, organisation and procedure of Syariah courts, 
which shall have jurisdiction only over persons professing the religion 
of Islam and in respect only of any of the matters included in this 
paragraph, but shall not have jurisdiction in respect of offences except 
in so far as conferred by federal law, ... 
Having said that, it will be observed that in dispute resolution, 
conciliation is a first step process employed by the Syariah courts in 
that the parties will have to attempt amicable settlement of their dispute 
and only when it has failed to reach a settlement, would the case be 
listed for hearing in court. 
Sulh: Definition
The term sulh is an abstract noun from the verb, saluha or salaha, which 
literally means to end a dispute or cut off a dispute. The Mejelle,2 defines 
sulh as ‘a contract removing a dispute by consent’.3 Terminologically, 
it means an agreement entered into between the disputing parties, 
2 The Mejelle simply means a digest of  legal rules and principles. It was the civil 
code of  the Ottoman Caliphate (1877-1926).  
3 CR Tyser The Mejelle (English translation of  Majallah El-Ahkam-i-Adliya) 
art. 1531 (2001) p. 255. See also Norlia bte Abd Aziz lwn Md Yusof  bin A Rahman 
[2004] 5 MLJ 538.
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which results in the ending of the dispute using methods such as 
conciliation. The primary objective of sulh is to arrive at an agreement 
for the settlement of a dispute between the parties, thereby ending the 
conflict and enmity. It is worthwhile noting that sulh is different from 
tahkim (arbitration). Unlike sulh, in tahkim, the settlement of a dispute 
is through the intervention of a third person who is known as hakam or 
muhakkam (arbitrator). The arbitrator reaches a decision on the merits 
of the case based on the evidence presented to it by the parties. The 
process from the appointment of hakam right up to the award of the 
arbitrator, is called tahkim or arbitration.
Sulh: In Qur’an And Sunnah
The adoption of sulh in the settlement of disputes is propounded 
through several Qur’anic verses and sunnah. In the Qur’an, Allah (s.w.t.) 
proclaimed: 
If two parties among the believers fall into a quarrel, make ye peace 
between them: but if one of them transgresses beyond the bounds 
against another, then fight ye (all) against the one that transgresses until 
it complies with the command of Allah; but if it complies, then make 
peace (sulh) between them with justice, and be fair: For Allah loves 
those who are fair (and just). The believers are but a single brotherhood: 
so make peace and reconciliation (sulh) between your two (contending) 
brothers; and fear Allah, that ye may receive mercy’.4 
From the above verse, the Qur’an stresses on the concept of Muslim 
brotherhood and therefore, disputes or quarrels between the parties or 
groups of the believers should be settled peacefully in accordance with 
perfect justice and fairness. 
4 Surah Al-Huju’rat 49: 9, 10.
Sulh: In Qur’an And Sunnah
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Further, the settlement of disputes amicably connotes iman (faith), 
hence it ought to be implemented, as Allah (s.w.t.) proclaimed:
But no, by the Lord, they can have no (real) faith, until they make thee 
judge in all disputes between them, and find in their souls no resistance 
against thy decisions, but accept them with the fullest conviction.5 
According to Abdullah Yusuf Ali:
... the test of true faith is not mere lip profession, but bringing all our 
doubts and disputes to the one in whom we profess faith. Further, when 
a decision is given, we are not only to accept it, but find in our inmost 
souls no difficulty and no resistance, but on the contrary a joyful 
acceptance springing from conviction of our own faith’.6
Again, Allah (s.w.t.) proclaimed:
In most of their secret talks there is no good; but if one exhorts to a 
deed of charity or justice or conciliation (sulh) between men, (secrecy is 
permissible): to him who does this, seeking the good pleasure of Allah, 
We shall soon give a reward of the highest (value).7 
Apart from the above verses of the Qur’an, there are many traditions of 
the Prophet (s.a.w.) on sulh. It was narrated by Sahl bin Sa’d that once 
there was a dispute among the people from the tribe of Bani Amr bin 
Auf where the Prophet (s.a.w.) himself went to the group along with 
some of his companions in order to make peace between the people in 
the group.8 In another tradition, it was narrated by Umm Kalthum Bint 
Uqba that she heard the Prophet (s.a.w.) saying:
He who makes peace (sulh) between the people by inventing good 
information or saying good things, is not a liar.9 
5 Surah Al Nisa 4: 65.
6 Abdullah Yusuf  Ali The Meaning of  the Holy Qur’an (1991) p. 205.
7 Surah Al Nisa 4: 114.
8 Sahih al-Bukhari (English translation by Dr Muhammad Muhsin Khan) (1986) 
Vol. 3 para. 858 p. 534.
9 Ibid p. 533.
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Again, it was narrated by Abu Hurairah that the Prophet (s.a.w.) had 
once said that:
There is a sadaqa (charity) to be given for every joint of human body, 
and for every day on which the sun rises, there is a reward of a sadaqa 
for the one who established sulh and justice among people.10 
Also, Abu Hurairah reported that the Prophet (s.a.w.) said: ‘conciliation 
between Muslims is permissible’.11 In another hadith, it was reported 
from Shurayh al-Qadi that the Prophet (s.a.w.) said to the disputing 
parties, ‘make peace between you’.12 
The implementation of sulh by the Prophet (s.a.w.) could be further 
seen in the case of making the Treaty of Hudaibiyah, where it was 
narrated by Al-Bara Bin Azid that when the Prophet (s.a.w.) made the 
peace treaty with the people of Hudaibiyah, Ali Bin Abi Talib wrote on 
the document and stated in it:
Muhammad, Allah’s Apostle’. The pagans asked not to write 
“Muhammad, Allah’s Apostle”, for if he is an apostle, they could not 
fight with him. Prophet (s.a.w.) then asked Ali to obliterate the same, 
but Ali refused to do so, then the Prophet (s.a.w.) himself erased and 
later made peace with them.13 
The Madinah Constitution which was enacted during the time of the 
Prophet (s.a.w.), included in its provisions on conciliation to settle any 
disputes emanating from the groups of people in Madinah. 
10 Ibid p. 543.
11 Sunan Abu Dawud (English Translation by Ahmad Hassan) (1948) Vol. 3 
ch 1349 para. 3587.
12 Abu Bakr Muhammad Ibn Khalaf  Ibn Hayyan Al Waki’ Akhbar al-Qudah (1980) 
Vol. 2 p. 39.
13 Sahih al-Bukhari (English translation by Dr Muhammad Muhsin Khan) (1986) 
Vol. 3 p. 536.
Sulh: In Qur’an And Sunnah
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Apart from the above, the practice of sulh can further be seen during 
the tenure of the pious Caliphs. Caliph Umar Al-Khattab wrote a letter 
addressed to Abu Musa Al-Ash’ari on his appointment as a judge (qadi). 
The said letter contained several instructions on the administration of 
justice, which also included the implementation of compromise and 
conciliation (sulh), which is permissible among Muslims, except those 
making unlawful as lawful and vice versa. 
Based on ijma (consensus of opinion), Muslim scholars are unanimous 
in holding that conciliation is lawful due to its benefits of resolving 
disputes amicably.14 Hence, judges are highly encouraged to persuade 
the litigants to settle their disputes peacefully. This is based on the 
hadith narrated by Abdullah bin Ka’ab to the effect that:
Abdullah bin Abu Hadrad al-Aslami owed Ka’ab bin Malik some 
money. One day the latter met the former and demanded his right and 
their voices grew very loud. Prophet (s.a.w.) passed by them and said, 
“O, Ka’ab (beckoning with his hand as if intending to say), deduct half 
the debts”. So, Ka’ab took half what the other owed him and remitted 
the other half.15 
Process Of Conciliation (Sulh)
Conciliation is a process involving the intervention by a third party 
who attempts to mediate between the disputing parties. In effect, 
conciliation means that the two disputing parties would get together 
to work out a solution of the matter in dispute and the third party can 
intervene to assist the parties in the settlement of their dispute. The 
third person or the conciliator acts, not in a judicial capacity, but in a 
purely administrative one. The conciliator’s task is essentially to convene 
the parties to resolve the issues, to find points of common interest and 
defuse tension. It is understood that the conciliator cannot mediate a 
dispute in the manner adopted by the courts. 
14 Muhammad al-Sharbini al-Khatib Mughni al-Muhtaj (1933) Vol. 2 p. 177.
15 Sahih al-Bukhari (English translation by Dr Muhammad Muhsin Khan) (1986) 
Vol. 3 para. 869.
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The conciliator, thus, acts as a facilitator where he will persuade and 
induce the parties to come to an amicable settlement of the matter in 
dispute. He will convene meetings between the disputing parties, allow 
the parties to express their views, examine the statement of the case 
made by the parties, and deliver an opinion as to the best or most likely 
outcome of the dispute. He will also explain to the parties the applicable 
practices and principles of law, so that the parties are aware of their 
rights and liabilities. With that advice, it is expected that the disputants 
would be able to resolve their differences and come to an amicable 
settlement. 
It is understood that the conciliator will not take the side of either party 
to the dispute and will remain impartial at all times, neither does he make 
a decision on the merits of the case nor recommend the acceptance of 
any possible solution. It is entirely up to the parties concerned to reach 
a settlement and the proposed terms of the settlement.
Where the parties amicably arrive at a settlement, an agreement setting 
out the terms of the settlement is drawn up and signed by the parties, 
or by their representatives. It is highly recommended that the agreed 
terms of settlement are to be in writing and this is consonant with the 
provision of the Qur’an, where Allah (s.w.t.) proclaimed: 
O ye who believe, when ye deal with each other in transaction involving 
future obligations in a fixed period of time reduce them to writing. Let 
a scribe write down faithfully as between the parties; let not the scribe 
refuse to write: as Allah has taught him. So let him write. Let him who 
incurs the liability dictate but let him fear His Lord and not diminish 
aught of what he owes. If the party liable is mentally deficient, or weak, 
or unable himself to dictate, let his guardian dictate faithfully and get 
two witnesses out of your own men and if there are not two men, then 
a man and two women such as ye choose for witnesses so that if one of 
them errs the other can remind her.16 
16 Surah Al-Baqarah 2: 282.
Process Of  Conciliation (Sulh)
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The legal effect of the agreed settlement is that it shall bind the parties, 
and any decision recorded in the agreement becomes part of the 
contract. We are asked through the Qur’anic injunction to fulfil all our 
obligations. As Allah (s.w.t.) proclaimed: 
O you who believe, fulfil all obligations.17 
To ensure the agreed settlement is valid and enforceable, the parties to 
the agreed settlement must be in a state of consciousness and qualified 
to sign the contract. Anything done by a person who is mature, sane 
and mukallaf (free), is binding on him and he is responsible for all his 
actions. 
Conciliation: Practice In Syariah Courts
Sulh, in cases where it is applicable is viewed as an effective method to 
solve disputes. This is as depicted in the Qur’an, ‘and sulh (conciliation) 
is best’.18 When the Syariah Court started adopting the practice of sulh 
as one of its mechanisms of resolving disputes, the main focus was to 
find a way that would save the parties from going through a lengthy 
process of litigation; allow them to resolve, not only their dispute but 
also their differences in an amicable and speedier way; and reduce the 
backlog of cases.19 The decision to apply sulh was made as a result of the 
meeting of the ‘Working Committee of Implementation of Action Plan 
to Address Backlog and Weaknesses of Syariah Cases’. The introduction 
of sulh in the Syariah Court of the Federal Territories was carried out 
on a trial basis in November 2001. 
17 Surah Al-Maidah 5: 1.
18 Surah An-Nisaa 4: 128.
19 See http://jksns.ns.gov.my/my/perkhidmatan/majlis-sulh/pengenalan.
 
FOR ACADEMIC 
REPOSITORY 
PURPOSES 
ONLY
447
The civil (mal) procedures applicable in the Syariah Court of Federal 
Territories are governed in the Syariah Court Civil Procedure (Federal 
Territories) Act 1998 (‘1998 Act’). Regarding sulh, s. 247(1)(c) of the 
1998 Act, states that the Syariah Court Rules Committee may make 
rules regarding procedure for sulh. The Syariah Court Rules Committee, 
pursuant to this section, enacted the Syariah Court Civil Procedure 
(Sulh) (Federal Territories) Rules 2004 (‘2004 Rules’).20 The 2004 Rules 
came into force on 8 January 2004 and it is applicable to all civil (mal) 
matters except in an application for divorce under the Islamic Family 
Law (Federal Territories) Act 1984 (‘1984 Act’).21 
Reverting to the 2004 Rules, r. 3 provides that, after receiving a 
summons or an application for any cause of action, if the Registrar is of 
the opinion that there is reasonable possibility of a settlement between 
the parties to the action, the Registrar: 
(a) shall not fix a date for the trial of the action within a period of three 
months from the receipt of the summons or the application;
(b) shall fix a date, as soon as practicable, for the parties to hold sulh; 
and
(c) shall serve the notice of the date fixed for sulh on the parties.
Where any party, to whom a notice under r. 3(c) of the 2004 Rules has 
been served, without reasonable cause, fails to appear on the date fixed 
for sulh, such non-appearance shall be treated as contempt of court 
20 Similar rules are also enforced in other states such as the Syariah Court Civil 
Procedure (Sulh) (Selangor) Rules 2001; for Melaka, the Syariah Court Civil 
Procedure (Sulh) Rules 2004; for Johor, the Syariah Court Civil Procedure (Sulh) 
Rules 2004; and the Syariah Court Civil Procedure (Sulh) (State of  Penang) 
Rules 2006. 
21 See Syariah Court Civil Procedure (Sulh) (Federal Territories) Rules 2004, 
r. 1(3).
Conciliation: Practice In Syariah Courts
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and the court may commence proceedings in accordance with s. 229 
of the 1998 Act.22 The court may, in such proceedings, make an order 
of committal for a period not exceeding six months or may impose 
a fine not exceeding RM2,000. The court may exercise the power so 
long as the contemnor is given the opportunity of being heard, and the 
proceeding has complied with the procedural tenets of natural justice.23 
Rule 5 of the 2004 Rules deals with the procedure for sulh. It provides 
that; 
(1) Sulh shall be conducted in a majlis (hereinafter referred to as 
“Majlis Sulh”) in the presence of the parties to the action.
(2) Majlis Sulh shall be chaired by a Registrar or any public officer 
appointed for such purpose by the Chief Syariah Judge.
(3) In a Majlis Sulh, every party shall appear in person and no Peguam 
Syarie may appear or act as such for any party and no party shall be 
represented by any person without the leave of the Chairman.
(4) The Chairman shall, where possible, assist the parties to resolve 
the dispute concerning the subject matter of the sulh and shall give 
each party an opportunity to be heard.
(5) In a Majlis Sulh, the Chairman may take evidence from the parties, 
accept any document submitted and may, if he thinks necessary, 
adjourn the Majlis Sulh from time to time.
22 See Syariah Court Civil Procedure (Sulh) (Federal Territories) Rules 2004 r. 4. 
Section 229(1) of  the Syariah Court Civil Procedure (Federal Territories) Act 
1998 provides:
‘(1) The Court shall have the jurisdiction to commence proceedings against any person 
for contempt of  Court and may, in such proceedings, make an order of  committal for 
a period not exceeding six months or may impose a fine not exceeding two thousand 
ringgit.’
23 See Ahamad Shapiai v. Hani Itam Ali Husin & Yang Lain [2001] 3 LNS 2, [2001] 
2 SYA 2.
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At the Majlis Sulh, should the parties arrive at a settlement, wholly 
or partly, the Chairman shall prepare a draft settlement agreement 
and submit it to the parties for their confirmation and signature and, 
thereafter, the Chairman shall transmit such draft settlement agreement 
to the court to be recorded as a judgment by confession or consent, as 
the case may be, under s. 131 of the 1998 Act.24 
If however, the parties are unable to arrive at an amicable resolution of 
the dispute, the Chairman shall report the matter in writing to the court 
and may append to his report any note taken in the Majlis Sulh and may 
make such recommendation as he thinks fit.25 The court, that receives 
the report, shall fix a date for hearing, to continue the proceedings for 
the purpose of disposing the case.26 It must be noted that no costs shall 
be allowed for conciliation before the Majlis Sulh.27 
As from the above, while conciliation is compulsory as a first step 
process before the case is listed for hearing, the success rate of settlement 
of disputes is however not easily determinable because of the limited 
jurisdiction of the Syariah court, where the bulk of the cases in this 
court deals mostly with family matters and does not cover other matters 
that represent the bigger bulk of the work. Nevertheless, looking at the 
success rate of cases that went through sulh, it is found that most of the 
states’ Syariah courts recorded more than 80% of the success rate in 
2018.28 
24 See Syariah Court Civil Procedure (Sulh) (Federal Territories) Rules 2004, 
r. 6. A consent judgment is where the parties mutually agree to the compromise 
and the court shall settle the terms of  the agreement as a judgment or order. 
Where the judgment is made by consent of  the parties the judgment shall bind 
the parties. See also Surah Al Maidah 5: 1.
25 Syariah Court Civil Procedure (Sulh) (Federal Territories) Rules 2004, r. 7.
26 Ibid r. 8.
27 Ibid r. 9.
28 Informal discussion with sulh officers of  the Syariah court in the Federal 
Territories. Official statistics however could not be revealed as it is subject to 
JKSM higher management permission.
Conciliation: Practice In Syariah Courts
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The process of conducting sulh is further illustrated in the table below.
Designation Work Process  
(Registration Process)
Registrar/Assistant Registrar Receive the case file from 
the Assistant to the Assistant 
Registrar.
Set the date for mention/sulh to 
all parties.
Sulh Officer Sulh session is conducted in the 
presence Sulh Chairman.
If there is no agreement to 
implement sulh, set the date for 
trial.
Assistant to the Assistant 
Registrar
If there is agreement in whole or 
in part, record and submit the file 
to the judge for trial.
Judge Pass Judgement and Order of 
Approval.
ISSUING OF ORDER PROCESS
Registrar/Assistant Registrar Prepare/check the draft order 
from all parties.
Refer to the judge for 
confirmation.
Submit the draft order to 
the parties with or without 
amendments (if there is a lawyer).
Receive a final order to seal and 
sign (if there is a lawyer).
Judge Sign and seal the order.
Registrar/Assistant Registrar Delivery of order to all parties.
Process of Conducting Sulh Session at Syariah Court
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Process Of Hakam For Dissolution Of Marriage
Marital disputes are excluded from being subjected to sulh under 
r. 1(3) of the 2004 Rules. The reason for the exclusion in marital disputes 
is because in a divorce situation, the Qur’an sanctions the institution 
of hakam (arbitration), where arbiters, one from each side, should be 
appointed to find settlement of such dispute. Allah (s.w.t.) proclaimed: 
If you fear a break between them two, appoint (two) arbiters, one 
from his family and the other from hers; if they wish for peace, Allah 
will cause them reconciliation: for Allah has full knowledge and is 
acquainted with all things.29 
This is now reflected in s. 47(5) of the 1984 Act. It provides inter 
alia, that in the event that one party does not consent to the divorce, 
a reconciliation effort through a third party, usually an officer from 
the religious department, should be resorted. The above section is 
reproduced below:
...
(5) Where the other party does not consent to the divorce or it appears 
to the Court that there is reasonable possibility of a reconciliation 
between the parties, the Court shall as soon as possible appoint 
a conciliatory committee consisting of a Religious Officer as 
Chairman and two other persons, one to act for the husband and 
the other for the wife, and refer the case to the committee.
(6) In appointing the two persons under subsection (5), the Court 
shall, where possible, give preference to close relatives of the 
parties having knowledge of the circumstances of the case.
(7) The Court may give directions to the conciliatory committee 
as to the conduct of the conciliation and it shall conduct it in 
accordance with such directions.
29 Surah An- Nisa 4: 35. The procedure involving arbitration by hakam in marital 
disputes is provided in s. 48 of  the Islamic Family Law (Federal Territories) 
Act 1984.
Process Of  Hakam For Dissolution Of  Marriage
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(8) If the committee is unable to agree or if the Court is not satisfied 
with its conduct of the conciliation, the Court may remove the 
committee and appoint another committee in its place.
(9) The committee shall endeavour to effect reconciliation within 
a period of six months from the date of its being constituted or 
such further period as may be allowed by the Court.
(10) The committee shall require the attendance of the parties and 
shall give each of them an opportunity of being heard and may 
hear such other persons and make such inquiries as it thinks fit 
and may, if it considers it necessary, adjourn its proceedings from 
time to time.
(11) If the conciliatory committee is unable to effect reconciliation 
and is unable to persuade the parties to resume their conjugal 
relationship, it shall issue a certificate to that effect and may 
append to the certificate such recommendations as it thinks fit 
regarding maintenance and custody of the minor children of the 
marriage, if any, regarding division of property, and regarding 
other matters related to the marriage.
(12) No Peguam Syarie shall appear or act for any party in any 
proceedings before a conciliatory committee and no party shall 
be represented by any person, other than a member of his or her 
family, without the leave of the conciliatory committee.
(13) Where the committee reports to the Court that reconciliation 
has been effected and the parties have resumed their conjugal 
relationship, the Court shall dismiss the application for divorce.
(14) Where the committee submits to the Court a certificate that 
it is unable to effect reconciliation and to persuade the parties 
to resume the conjugal relationship, the Court shall advise the 
husband to pronounce one talaq before the Court, and where the 
Court is unable to procure the presence of the husband before the 
Court to pronounce one talaq, or where the husband refuses to 
pronounce one talaq, the Court shall refer the case to the Hakam 
for action according to section 48.
(15) The requirement of subsection (5) as to reference to a conciliatory 
committee shall not apply in any case-
(a) where the applicant alleges that he or she has been deserted 
by and does not know the whereabouts of the other party;
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(b) where the other party is residing outside Peninsular 
Malaysia and it is unlikely that he or she will be within the 
jurisdiction of the Court within six months after the date of 
the application;
(c) where the other party is imprisoned for a term of three years 
or more;
(d) where the applicant alleges that the other party is suffering 
from incurable mental illness; or
(e) where the Court is satisfied that there are exceptional 
circumstances which make reference to a conciliatory 
committee impracticable.
(16) A talaq raj’i pronounced by a husband unless revoked earlier, 
either expressly or constructively, or by an order of the Court, 
shall not operate to dissolve the marriage until the expiry of the 
‘iddah period.
(17) If the wife is pregnant at the time the talaq is pronounced or 
the order is made, the talaq or the order shall not be effective to 
dissolve the marriage until the pregnancy ends.
It is apparent from the above that the court shall, where possible 
give preference to close relatives of the parties having knowledge of 
the circumstances of the case. The main function of the conciliatory 
committee is to reconcile matrimonial disputes of the parties with the 
aim that they may resume cohabitation.
The arbitration by hakam which has the authority to dissolve the 
marriage, is contained in s. 48 of the 1984 Act. This section provides:
(1) If satisfied that there are constant quarrels (shiqaq) between the 
parties to a marriage, the Court may appoint in accordance with 
Hukum Syarak two arbitrators or Hakam to act for the husband 
and wife respectively.
(2) In appointing the Hakam under subsection (1), the Court shall, 
where possible, give preference to close relatives of the parties 
having knowledge of the circumstances of the case.
(3) The Court may give directions to the Hakam as to the conduct of 
the arbitration and they shall conduct it in accordance with such 
directions and Hukum Syarak.
Process Of  Hakam For Dissolution Of  Marriage
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(4) If the Hakam are unable to agree, or if the Court is not satisfied 
with their conduct of the arbitration, the Court may remove them 
and appoint other Hakam in their place.
(5) The Hakam shall endeavour to obtain from their respective 
principals full authority, and may, if their authority extends so far, 
pronounce on talaq before the Court if so permitted by the Court, 
and in that event the Court shall record that pronouncement of 
one talaq, and send a certified copy of the record to the appropriate 
Registrar and to the Chief Registrar for registration.
(6) If the Hakam are of the opinion that the parties should be divorced 
but are unable for any reason to order a divorce, the Court shall 
appoint other Hakam and shall confer on them authority to order 
a divorce and shall, if they do so, record the order and send a 
certified copy of the record to the appropriate Registrar and to the 
Chief Registrar for registration.
(7) Unless he is a close member of the family of the parties, no person 
or Peguam Syarie shall be allowed to be present or represent any of 
the parties in the presence of the Hakam.
It is worthwhile noting that under the original Shafii law, the hakam are 
arbitrators and may only act as agents for the parties. However under 
the Maliki School, they can become independent and have authority 
to order a divorce, as provided in sub-s (6) above.30 Further, the hakam 
must immediately address the issues before there is further breakdown 
of relationship. They should encourage the parties to discuss their 
concerns and consider options for resolving their conflicts. This often 
improves relationships and/or keeps the conflict out of the court system 
and this is the probable reason why Peguam Syarie is not allowed to be 
present or represent any of the parties in the presence of the hakam.
30 See Che Pa v. Siti Rahmah (1976) 2 JH 244, [1982] 3 LNS 4, [1982] SYA 24; 
Talib bin Salleh v. Che Sepiah (1979) 1 JH (1) 84; Nerat Musa v. Ahmad Kanchil 
(1965) 3 JH 101, [1983] 3 LNS 13, [1983] SYA 213.
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Ensuring Effectiveness Of Sulh
The effort of introducing sulh into the Syariah court was not easy. 
Correcting the mindset of Muslim society is one of the first challenges, 
followed by critics saying that sulh is only conducted by fresh Syariah 
officers who are without experience. The Syariah Judiciary Department 
of Malaysia is aware of the need to prepare their officers to compete with 
other private mediators among the Syarie lawyers.31 Thus, the Jabatan 
Kehakiman Syariah Malaysia (JKSM) has formulated a Sulh Work 
Manual, as well as a Standard Operating Procedure (SOP) to ensure 
standardisation and systemised conduct of sulh in all the states. The 
effort is further strengthened with continuous training for sulh officers:
Sulh Work Manual
The manual is formulated to implement and execute the 2004 Rules. 
This is to make sure the streamline and standard procedure in holding 
Majlis Sulh. It is to be referred to and abided by the sulh officers in all 
the states’ Syariah courts.
The work manual is divided into ten chapters:
(a) Chapter 3 explains the introduction stage where it includes basic 
mediation steps that a sulh officer needs to do and matters to 
be communicated to the parties when initiating a sulh session. 
The rules of the session that need to be clarified to the parties 
include, that each party may speak according to their turn and 
only in the presence of the sulh officer. The parties are to respect 
and listen to each other. The sulh officer needs to inform the 
parties that the officer is not to be called to testify before the 
court in any proceeding relating to the case on sulh. 
31 Other than sulh conducted in the Syariah court, parties can also voluntarily opt 
for sulh to be conducted by Syarie lawyers. These lawyers are trained by the 
Accord Group, Australia and other mediation facilitators. See Zainul Rijal Abu 
Bakar ‘Sulh in the Malaysian Syariah Courts’ (paper presented at the Second 
AMA Conference: Rediscovering Mediation in the 21st Century, Kuala Lumpur 
24-25 February 2011). 
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(b) Chapter 4 explains that the parties are to present their version of 
the dispute, its details, the effects of the dispute and the parties’ 
proposal for a solution. Based on that, the sulh officer will form 
a conflict map that identifies the scope of the dispute at hand 
and issues that need to be resolved. The sulh officer is not to 
rush at mapping the conflict so that the map complements the 
parties’s account of the dispute and proposals.
(c) Chapter 5 outlines the next step that requires the parties to 
discuss about the matters that they are disputing. The sulh 
officer at this stage will explain to the parties the conflict map 
drawn and explain the strength and weakness in their claims. 
The sulh officer is to use his/her skills in proposing the parties 
to accept his/her evaluation over the dispute as it can help them 
to focus on the issues that need to be resolved. At this step, the 
parties may agree with the proposed evaluation either in full or 
in part. If the parties are agreeable, the sulh officer will draw an 
agreement of resolution listing the agreed issues. Furthermore, 
regarding the issues which the parties are still disputing, the 
sulh officer would enquire if they wish to still try to resolve 
through sulh or to have it tried before the court, in which case, 
the sulh officer will notify the court registrar. 
(d) Chapter 6 spells the next step which takes place after the sulh 
officer is satisfied that the parties have reached their consensus 
over the issues that they need to focus upon resolving the 
dispute at hand. At this step, the sulh officer would hold a 
caucus meeting with each party where the officer would 
encourage them to suggest on how they see the agreed issues 
can be resolved. The sulh officer will make use of his mediation 
skills in getting the parties to share their thoughts and promote 
a positive atmosphere throughout the session. 
(e) Chapter 7 outlines the next step after the caucus meeting, 
where the sulh officer would invite both parties to have a joint 
discussion. The purpose of the discussion is to reach an agreed 
resolution from each party voluntarily. If the parties are still 
unsettled as to the way to resolve their dispute and if the sulh 
officer is determined that the dispute is still resolvable through 
sulh, he/she may repeat the second step (Chapter 4).
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(f) Chapter 8 explains the step where the sulh session is successful. 
The sulh officer may proceed to draft an agreement of resolution 
as agreed by both parties to be signed by the parties and sealed 
before the judge. 
(g) Chapter 9 provides for the process where sulh is unsuccessful or 
partially successful, where it will be reverted to the court to be 
settled through trial. 
(h) Chapter 10 explicates the requirement on the sulh officer to 
keep matters discussed with the parties during the sulh session 
confidential, no matter the outcome of the sulh, whether 
successful or otherwise.
It is true that the practice of sulh is based on the methods of conducting 
mediation. Nevertheless, being a practice at the Syariah court, Islamic 
aspects are added to it such as reading of doa or prayers before initiating 
the session; and the sulh officer giving advice reminding the parties 
to act in accordance with Islamic values (to be honest, to speak the 
truth, to be fair and understanding, and to be tolerant and considerate 
towards each other).32
Practice Direction Of JKSM On Practice Of Sulh
Practice directions of JKSM are written documents issued by the 
Director Genaral of JKSM who also acts as the Chief Syarie Judge 
relating to procedures or policies that need to be complied with 
despite not having legal status.33 In order for practice directions to be 
enforced at state level, the Chief Syarie Judge of each state would have 
to provide prior endorsement.34 With regards to the practice directions 
32 Informal discussion with a few sulh officers practicing in Penang and the Federal 
Territories.
33 Mazni Abdul Wahab ‘Practice Direction of  the Department of  Syariah 
Judiciary Malaysia in Syariah Court: A Literature Review’ Journal of  Shariah 
Law Research Vol. 1(2) 2016 p. 175.
34 Ibid p. 176.
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on the practice of sulh, they act as internal instructions from JKSM to 
standardise and streamline the practice and procedure in all states. It 
basically acts as an extended explanation to the existing provisions in 
the enactment. 
There are a few practice directions issued relating to the practice of sulh, 
including:
(a) Practice Direction No. 3 Year 2002
 In order to enforce the implementation of sulh in other Syariah 
courts of federal shared service states (Negeri Gunasama), 
Practice Direction No. 3 Year 2002 was issued. Other than 
implementing sulh, the practice direction also states that cases 
are to be referred to the Chairman of Majlis Sulh not later 
than 21 days after registration, by calling parties to attend sulh 
sessions and that any settlement must be written down and 
read before the parties, and recorded by the judge as an Agreed 
Mutual Order (Perintah Persetujuan Bersama).35 
(b) Practice Direction No. 1 Year 2010
 This practice direction details the 18 types of cases which upon 
registration, need to be referred to Majlis Sulh. The cases include: 
muta’ah (gift given to a divorced wife); breach of betrothal; 
maintenance during ‘iddah period; outstanding maintenance; 
jointly acquired property; dowry debt; right of custody of child; 
maintenance of child; application of the execution of the court 
order; application to change order; and claim to obey and refuse 
a guardian (wali).36 
35 See Practice Direction No. 3/2002 at http://www.jksm.gov.my/index.php/en/
publication/practice-direction.    
36 See Practice Direction No. 1/2010 at http://www.jksm.gov.my/index.php/en/
publication/practice-direction. 
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(c) Practice Direction No. 7 Year 2015
 This practice direction is the most recent issued by JKSM on 
sulh practice. It issues the SOP and flowchart on the conduct of 
sulh. The SOP and flowchart were developed after a few years of 
practice and this is crucial because it ensures that every state’s 
conduct of sulh was taken into account when developing the 
SOP and flowchart as the outcome is to be applied in all states’ 
Syariah courts.37 
Continuous Training For Sulh Officers
In conducting sulh, it is important that the a sulh officer is able to 
control the session. At the same time, the officer needs to consistently 
demonstrate good and positive values throughout the conduct of the 
sulh session. These ‘abilities’ will come only through training and 
experience. As far as providing training, JKSM has been cooperating 
with The Accord Group and the Syariah Lawyers Association of 
Malaysia. The Accord Group, an institution providing mediation and 
training for mediators based in Sydney, Australia and in Malaysia, is 
approved by the Malaysian Mediation Centre.38 The other mediation 
group that provides training is the ZRTA Group Sdn Bhd based in 
Malaysia that includes communications and technical skills.39 JKSM 
as the responsible agency also provides short training sessions for sulh 
officers. 
37 See Practice Direction No. 7/2015 at http://www.jksm.gov.my/index.php/en/
publication/practice-direction.
38 See http://www.accordgroup.com.au/services/training/.
39 Informal discussion with sulh officers from the Federal Territories.
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Conclusion
 
Conciliation is the first step process employed by the Syariah courts for 
dispute resolution where the parties attempt an amicable settlement of 
their dispute and only when it fails to reach a settlement, would the case 
be listed for hearing in court. The adoption of sulh in the settlement of 
disputes is sanctioned through several Qur’anic verses and sunnah. It is 
a process involving the intervention by a third party who attempts to 
mediate between the disputing parties. The 2004 Rules enacted pursuant 
to s. 247(1)(c) of the 1998 Act, empowers the court to encourage the 
parties to resolve their dispute through sulh. The procedure for sulh 
is governed by r. 5 under the 2004 Rules. The bulk of the cases in this 
court are mostly related to family matters and thus, sulh plays a very 
important role in getting disputes resolved in an amicable way and 
speedier as each sulh session will be heard and managed by a dedicated 
sulh officer. Furthermore, the parties are encouraged to act according 
to values as set in Islam. The fact that sulh operates in a peaceful 
environment free from strict procedures and that both disputants can 
actually communicate without pressure from other family members, 
has contributed to many successful sulh sessions in the Syariah court. 
Nevertheless, constant training needs to be provided so that the quality 
of sulh in Syariah courts can continue to match other private mediators 
in the same field. 
